another surveyor, and if so, the surveyor should confirm that the attorney has filed a certificate of
merit. The surveyor should also ask who made this merit determination. If no determination of
merit has been made, the surveyor should ask if he/she will be asked to make that determination.

The surveyor must also ask the attorney exactly what he/she will be asked to do — what is
the scope of work? In addition, the surveyor must determine what deadlines will be imposed,
when they will be paid for their services and who will be responsible for payment (the attorney
or the client). The surveyor must be willing to commit the amount of time needed to complete
their required tasks, depositions, declarations and possibly preparing for and participating in trial.
Particularly with trials, there are almost always delays and uncertainties as to when the surveyor
will actually be called to testify. Despite these uncertainties, the surveyor must be willing to
commit to the entire process, rearrange their other work duties and possibly forego personal
obligations in order to be available to testify when needed. The surveyor should never enter into
an expert engagement without full commitment to the process. The surveyor must realize that
the attorney (and client) is counting on the expert to see the process through to the end with
professionalism and understanding as to delays associated with litigation and trials.

If all answers are acceptable and the surveyor feels comfortable with the subject matter
and the timeframes imposed, the surveyor should obtain an executed engagement letter/retainer
agreement (as required by California Business & Professions Code § 8759) from the attorney and
then begin to review the complaint and any other documents obtained from the attorney. If these
documents are consistent with the description of the case given by the attorney, the surveyor may
move forward with the duties required to form an unbiased, truthful and competent opinion
consistent with the scope of work and within their field of expertise.

In addition to producing surveying work product, the surveyor may be asked to prepare a
declaration signed under penalty of perjury. Although, the attorney may prepare a draft of an
expert declaration, the surveyor should read the declaration carefully making sure that it
accurately reflects the surveyor’s independent opinion. Many times, it is preferable for the
surveyor to draft his/her own declaration, working closely with the attorney regarding its
contents, wording and clarity. If the attorney prepares the declaration, the surveyor can accept
the generic format; however, the surveyor must make sure that the words chosen reflect their
own independent and unbiased opinion. As stated above, the surveyor signs the declaration
under penalty of perjury stating that he/she has specific knowledge of its facts and stating that it
IS true.
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As the case moves forward, the surveyor will likely be deposed by the opposing party(s)
counsel. Expert witness depositions typically take place after the parties and other witnesses
have been deposed. At the expert’s deposition, all attorneys involved in the case will be present
(and possibly their clients). The deposition is taken in an attorney’s conference room or at a
court reporter’s office with a court reporter transcribing everything that is said during the
deposition. Occasionally, depositions are also videotaped. A deposition is given under penalty
of perjury and the expert must make sure that his/her testimony is accurate or risk being
impeached at the time of trial. The expert will be questioned by the opposing party(s) attorney
regarding the surveyor’s qualifications, opinions and how he/she arrived at those opinions.
Other attorneys, including the attorney retaining the expert, may assert objections to certain
questions and the surveyor should wait until objections are made “on the record” before
responding to a specific question. Because of this, an expert should wait briefly before answering
a question from an opposing attorney. In some extremely contentious depositions, the attorney
retaining the expert may instruct the expert not to answer a certain question, however, this is
rare.

Sometimes, during questioning, the attorney for an opposing party may ask the surveyor
questions that do not seem to have a particular logical pattern. The surveyor should not be
confused by these tactics as the attorney may be attempting to confuse the expert, may be fishing
for information or may be testing the surveyor’s ability to testify accurately and convincingly at
the time of trial. A surveyor expert should not, under any circumstances, attempt to answer a
question they don’t fully understand. It is perfectly acceptable for the surveyor to ask an
attorney to repeat or rephrase a question that they do not understand. The surveyor should focus
on the pending question, allow the attorneys to make objections and make sure the question is
within the expert’s area of expertise. The surveyor should take his/her time with each question
and not allow the asking attorney to entirely control the pace of questioning as a tactic to get the
surveyor to answer quickly, incorrectly or incompletely. The surveyor should carefully listen to
and consider each question and then answer the question honestly. If the pending question goes
beyond the surveyor’s area of expertise or beyond the opinion the surveyor was asked to
formulate, the surveyor must say so in the deposition. A surveyor expert should never guess at
answering a question. It is easier for the expert to defend why they did not answer a question
than to defend a guessed answer.

Within two or three weeks after completing the deposition, the surveyor will receive a
deposition transcript from the retaining attorney. The surveyor will be asked to review the
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transcript for accuracy and make sure that they did not answer any questions incorrectly or
incompletely. If so, the surveyor will be asked to make corrections to the deposition transcript
on a separate sheet of paper, sign the transcript under penalty of perjury and return it (along with
any corrections) to the attorney who retained the surveyor. After it is reviewed by the attorney, it
will be returned to the court reporter for correction and inclusion in the deposition transcript.
The transcript will then be given to all of the attorneys involved in the case. Depending on the
order of depositions, the surveyor may be asked to review party depositions or the depositions of
other experts either before or after the surveyor is deposed.

Ideally, the expert witness surveyor will be able to attend the deposition of another
surveyor. Nevertheless, this is not always possible due to economic constraints or objections by
opposing counsel. If the survey is allowed to attend the deposition of another surveyor, the
surveyor should prepare a list of questions and follow up questions for the attorney who retained
him/her to consider asking during the deposition. A good expert witness deposition will flush
out showing the weaknesses in the opposing party’s case and weaknesses in the expert witness’s
knowledge base. An effective deposition of a negligent surveyor will get bring both parties back
to the settlement table once the strengths and weaknesses in the surveyor’s case are uncovered.
Again, this deposition process contributes to the economy and efficiency of the legal system.

If the case has not settled by this point, the attorneys will begin to prepare for trial. The
surveyor expert will begin to work closely with the retaining attorney and the attorney’s staff to
develop the expert’s trial testimony and possible presentation materials to help the jury and court
understand the expert’s opinion. This process can be time consuming for the surveyor and
he/she must be willing to devote the amount of time needed to prepare for trial.

The surveyor should be aware that many time cases that have not previously settled may
settle on the eve of trial — however, there may not be a settlement and the trial will actually
happen. Despite the possibility of a last minute settlement, attorneys and experts must work
diligently and must assume that the trial will in fact go forward. This means working at the
attorney’s office to prepare their testimony — sometimes in the evenings while the trial is taking
place during the day.

If the trial does go forward, the attorneys will report “ready for trial” on the scheduled
trial date. The trial may begin on that day or the court may “trail the case” waiting for a
courtroom to become available. This process can take days or even weeks. Again, the surveyor
must be patient and work with the attorney for last minute changes or delays. This often means
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the surveyor must change his/her work or personal schedule to accommodate the attorneys and
the court. This is the price paid for being paid as an expert witness. Once the trial starts, the
surveyor expert should also anticipate delays during trial. The retaining attorney may not be able
to tell the surveyor exactly when they will testify and the surveyor may be left in the court’s
hallway for a day or two before they are called to testify.

At trial, the surveyor expert will be asked to give their opinion by the attorney who
retained them. Oftentimes, the surveyor will use presentation materials (posters, graphics, slides,
PowerPoint presentations) to explain their opinions clearly to the court and jury. The surveyor
should testify honestly, clearly and professionally. The surveyor must be dressed in formal suit
attire showing deference to the court. The surveyor should always be polite to the judge and all
attorneys involved in the case. Raised voices or arguing are entirely unacceptable from the
expert witness — even if the attorneys are contentious with one another, they must always be
respectful to the judge.

Once the surveyor has given his/her opinion, they will be cross-examined by the
opposing party’s attorneys. Again, as was the case in deposition, the surveyor expert should
listen carefully to the question asked, allow time for objections to the question by the attorneys
or the court, and then answer the question honestly. The expert must make sure that the question
posed is within their area of expertise, within the scope of what they were asked to do and
consistent with their deposition testimony. It is perfectly acceptable for the surveyor to ask an
attorney to repeat or rephrase a question that they do not understand.

When on the stand and responding to a question, the testifying expert witness should
politely look at the attorney or judge asking the question. When a jury is present, the surveyor
should not hesitate to look their way in order to see if they understand the response given.*
Most importantly, the expert should not look at the attorney(s) retaining him/her while being
cross-examined, particularly when the surveyor is asked a question that may be damaging to a
party. This action, although unintentional, makes the expert witness appear panicked, hedging
the truth and looking for affirmation of their response. This restriction is not easily

“n a jury trial, the jury decides questions of fact while the court decides questions of law. In a bench trial, the court
decides both questions of fact and law.
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accomplished. Often, opposing counsel will move to a podium nearer to the other counsel’s
table, putting both in the expert witness’s field of view.

The surveyor expert witness must always keep in mind that every case has
inherent strengths and weaknesses. Most times, this is why a case progresses to litigation. There
is no clear cut winner or loser. Litigation is an emotional process for the parties involved and the
surveyor expert cannot allow himself/herself to be caught up in the emotion of a case. A
surveyor is not trained as an advocate for either plaintiff or defendant and he/she is not trained to
present an opinion as an advocate. In the event that the surveyor wrongly assumes the role of
advocate, he/she will sacrifice the expert’s credibility. The surveyor expert should never try to be
clever or disguise advocacy in his/her opinions. These tactics will be obvious to the court and/or
the jury and, even without being impeached; the expert’s credibility will suffer greatly.

A competent expert witness never overstates facts, never uses hyperbole and never uses
personal attacks or statements with regard to a party, lay witness or another expert witness. The
expert should always confine his/her statements of opinion to those within the surveying field.
For example, a surveyor expert should never state that another surveyor expert’s opinion is
“crazy.” This is an unprofessional personal attack. A surveyor expert is not an authority on

mental illness and is not qualified to opine about someone else’s sanity (or lack thereof).

The surveyor expert must keep in mind that questions of negligence or professional
incompetence are actually legal questions. It is best not to offer definitive opinions regarding
either — only offer evidence of either negligence of professional incompetence, but not ultimate
conclusions.™ If asked directly by counsel or the court, the surveyor may opine about another
surveyor’s negligence or professional incompetence. Often opposing counsel will object to a
surveyor expert providing these opinions by stating that the testimony “calls for a legal

5 It is helpful to include the following in a surveyor expert witness reports and materials.

“Note: This report represents the professional opinion of the preparer as a California
Licensed Land Surveyor, and is based only upon the information cataloged elsewhere
herein. If additional information regarding the case or cases reviewed is made available
to the preparer, such information may warrant changes to the concluding opinions. This
report does not represent a legal opinion and does not offer legal advice. This report
does not represent a finding guilt or innocence.”
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