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indemnity may be filed pursuant to subdivision (b) of Section 428.10 in an action
which has been brought within the time period set forth in subdivision (a) of this
section.

“(d) Nothing in this section shall be construed as extending the period
prescribed by the laws of this state for bringing any action.

“(e) The limitation prescribed by this section shall not be asserted by way of
defense by any person in actual possession or the control, as owner, tenant or
otherwise, of such an improvement, at the time any deficiency in the
improvement constitutes the proximate cause for which it is proposed to bring an
action,

“(f) This section shall not apply to actions based on willful misconduct or
fraudulent concealment.

“(g) The 10-year period specified in subdivision (a) shall commence upon
substantial completion of the improvement, but not later than the date of one of
the following, whichever first occurs:

“(1) The date of final inspection by the applicable public agency.

“(2) The date of recordation of a valid notice of completion.

“(3) The date of use or occupation of the improvement,

“(4) One year after termination or cessation of work on the improvement,

“The date of substantial completion shall relate specifically to the

performance or furnishing design, specifications, surveying, planning,

supervision, testing, observation of construction or construction services by each

profession or trade rendering services to the improvement.” (Emphasis added.)

Thus, a cause of action to recover for damages to real property caused by a patent
defect in the construction of an improvement to the property must be brought within four
years after the substantial completion of the improvement (subd. (a), Sec. 337.1)." Similarly, a
cause of action to recover for damages to real property caused by a latent defect in the
construction of an improvement to the property must be brought within 10 years after the
substantial completion of the improvement (subd. (a), Sec. 337.15).’

* This limitation, however, may not be asserted as a defense by any person in actual
possession or control, as owner, tenant, or otherwise, of the improvement at the time a deficiency in
the improvement causes injury or death, and does not apply to any owner-occupied single-unit
residence (subds, (d) and (f), Sec. 337.1). The limitation may be extended to five years when the
injury or wrongful death occurs during the fourth year after substantial completion (subd. (b),
Sec. 337.1).

> This limitation, however, may not be asserted as a defense by any person in actual
possession or control, as owner, tenant, or otherwise, of the improvement at the time a deficiency in
the improvement causes injury or death, and does not apply to actions based on willful misconduct

or fraudulent concealment (subds. (e) and (f), Sec. 337.15). A cross-complaint for indemnity may
(continued...)
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The statutes of limitation and the statutes of repose are not mutually exclusive, and
must both be considered in determining the viability of a claim. With regard to a claim based
on a latent defect, the California Supreme Court has stated as follows:

“[A] suit to recover for a construction defect generally is subject to limitations
periods of three or four years, depending on whether the theory is breach of
warranty (§ 337, subd. 1 [four years: ‘action upon any contract, obligation or
liability founded upon an instrument in writing']) or tortious injury to property
(§338, subds. (b), (c) ... [three years: trespass or injury to real or personal
property]). However, these periods begin to run only when the defect would be
discoverable by reasonable inspection. (Regents, supra, at p. 630.) On the other
hand, ‘section 337.15 ... imposed an absolute requirement that a suit ... to
recover damages for a (latent] construction defect be brought within 10 years of
the date of substantial completion of construction, regardless of the date of
discovery of the defect.’ (Regents, supra, at p. 631, fn. omitted.) "The interplay
between these statutes sets up a two-step process: (1) actions for a latent defect
must be filed within three years ... or four years ... of discovery, but (2) in any
event must be filed within ten years ... of substantial completion.” (North Coast
Business Park v. Nielsen Construction Co. (1993) 17 Cal. App.4th 22, 27.)" (Lantzy v.
Centex Homes (2003) 31 Cal.4th 363, 369-370, citing Regents of University of Cal. v.
Hartford Acci. & Indem. Co. (1978) 21 Cal.3d 624, 630-631; hereafter Regents).

Thus, it is a two-step analysis in first determining whether any applicable statutes of
limitation have run, and then whether the claim has been extinguished by the running of the
period of repose.’

The question that arises is whether the provision of land surveyor services, without
any physical improvement to, or construction upon, the real property is an “improvement” for
purposes of Sections 337.1 and 337.15. These statutes do not define “improvement.” If
something is physically constructed to completion on the property, it is likely safe to conclude
that it is an improvement. However, at what point does the rendering of construction services,
including land surveyor services, become an improvement for purposes of these statutes?

The term “improvement,” as used in Section 337.15, has been given a very broad
interpretation (Gaggero v, County of San Diego (2004) 124 Cal.App.4th 609, 615-618 (hereafter

(..continued)

be filed in an action that has been brought within the 10-year time period (subd. (c), Sec. 337.15).
Also, common interest developments and residential units first sold after January 1, 2003, are
subject to separate statutes affecting the applicable limitations periods for suit upon latent defects in
those projects (see Sec, 895 and following, and Secs, 941 and 1375, Civ. C.).

" The First District Court of Appeal has held that Regents’ two-step analysis also applies
to Section 337.1 relative to patent defects (Roger E. Smith, Inc. v. SHN Consulting Engineers &
Geologists, Inc. (2001) 89 Cal. App.4th 638).
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Gaggero), in which the court held that a landfill constituted an improvement wichin the meaning
of Section 337.15):

“As used in section 337.15 ‘an improvement’ is in the singular and refers
separately to each of the individual changes or additions to real property that
qualifies as an ‘improvement’ irrespective of whether the change or addition is
grading and filling, putting in curbs and streets, laying storm drains or of other
nature.” (Gaggero, supra, at p. 616, citing Liptak v. Diane Apartments, Inc. (1980)
109 Cal.App.3d 762, 771.)

Thus, the term “improvement” has been construed to refer separately to each of the
individual changes or additions to real property. However, some language in Gaggero, which
involved structural damage due to subsidence at a former county landfill, makes ambiguous the
extension of its holding to property that is not physically improved or constructed upon:

“While the county’s primary goal may not have been to obtain a profit from
eventual sale of the landfill, in filling it, covering it and selling it the county was
engaged in making the real property suitable for further use by others. Section
337.15 and the cases which have interpreted it make it clear, in enacting the
statute, the Legislature’s unambiguous intention was to put a temporal limit on
liability for individuals and entities engaged in these sorts of purposeful
alterations to and transfers of real property.” (Gaggero, supra, at p. 618).

Thus, the court in Gaggero identified physical changes to the land, “in making the real
property suitable for further use by others,” as part of the “purposeful alterations” that led the
court to conclude that the landfill constituted an improvement within the meaning of Section
337.15.

Nonetheless, the case law makes it abundantly clear that the legislative intent in
enacting Sections 337.1 and 337.15 was to limit liability exposure to a finite period of time for
certain activities in association with making improvements to real property:

“[I]t appears the Legislature enacted section 337.1 in 1967 in response to
the construction industry’s fear that it could face virtually unending liability due
to the advent of discovery-based accrual rules for statutes of limitation. ... Thus,
the purpose of section 337.1 was not to promote harmony among contractors
during construction, but rather ‘to prevent “uncertain liability extending
indefinitely into the future.”..."” (Roger E. Smith, Inc. v. SHN Consulting Engineers
& Geologists, Inc., supra, at pp. 646-647, citing Regents, supra, at p. 633, fn. 2).

“Numerous opinions have noted that the purpose of section 337.15 is to
shield members of the construction industry from liability of indefinite duration
for property damage caused by their work.” (Industrial Risk Insurers v. Rust
Engineering Co. (1991) 232 Cal.App.3d 1038, 1043).

“Section 337.15 clearly and unambiguously expresses a legislative intent to
put a 10-year limit on latent deficiency liability exposure for ‘any person’
performing certain activities in making improvements to real property. Among
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the activities covered by the statute are performing or furnishing the design or
specifications of the improvement.” (Gaggero, supra, at p. 617, citing
Magnuson-Hoyt v, County of Contra Costa (1991) 228 Cal.App.3d 139, 143-144.)

Because surveyor services are expressly included among the construction services
subject to Sections 337.1 and 337.15 (subd. (a), Sec. 337.1 and subd. (a), Sec. 337.15), it follows
that those services are among those for which the Legislature intended to limit liability
exposure to a finite period of time in enacting those statutes.

Moreover, while the statutes of limitation commence to run based on the discovery
of the loss or injury, as described above, the statutes of repose commence to run upon “the
substantial completion of the improvement” (Ibid.). Substantial completion has been
construed, for purposes of Section 337.15, to commence as to each profession on the date its

services to the improvement are substantially complete:

“[T]he last sentence of Code of Civil Procedure section 337.15, subdivision
(g) 'relates’ the concept of substantial completion to services rendered to an
improvement, and it relates this concept ‘specifically’ to the services rendered by
‘each’ profession, ... [T]he reasonably plain meaning of this sentence is that the
limitations period commences as to each profession on the date its services to the
improvement are substantially complete.

LR

“A defendant’s services with respect to an improvement may be completed
well before the improvement itself is finished. If the limitations period does not
commence until substantial completion of the improvement, construction
industry members may be subject to liability for an indefinite time over 10 years
after the substantial completion of their work., We do not believe that this was
what the Legislature intended when it added subdivision (g) to the statute in
1981." (Industrial Risk Insurers v. Rust Engineering Co., supra, at pp. 1042-1044)

Thus, for purposes of Section 337.15, and consistent with the legislative intent to
limit liability to a finite period as described above, substantial completion commences as to each
profession on the date its services to the improvement are substantially complete,

It is critical to note that no court has addressed the particular fact pattern at issue in
this opinion, in which land surveyor services are performed on real property that is not
otherwise physically improved or constructed upon. Significantly, as set forth above, the courts
have repeatedly returned to legislative intent with each expansion of the statutes. In light of the
foregoing case law, we think it would be inconsistent with the Legislature’s clear intent to limit
liability for construction services to a finite period, either four years or 10 years, if Sections
337.1 and 337.15 did not apply to land surveyor services as an improvement, even if there is no
other physical improvement to, or construction upon, the real property. However, we must
emphasize that the statutes on their face are not entirely clear, and that neither the statutes nor
the case law are dispositive.
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If faced with the fact pattern at issue in this opinion, we think the better
construction would be to find that land surveyor services in themselves, without additional
physical improvements or construction services being rendered, would constitute an
“improvement” for purposes of Sections 337.1 and 337.15.

Accordingly, we conclude that a cause of action for land surveyor services that are
inaccurate or not performed to the ordinary standard of care in the land surveying profession, if
the subject property is not otherwise physically improved or constructed upon, is subject to the
two, three, and four year statutes of limitation described above, depending on the theory of
recovery, but in any event, must be filed within four or 10 years of substantial completion of the
services under the statutes of repose. Also, the maximum period of time for which a land
surveyor may be held liable for land surveyor services that are inaccurate or not performed to
the ordinary standard of care in the land surveying profession, if the subject property is not
otherwise physically improved or constructed upon, is 4 or 10 years from the substantial

completion of the services.

Very truly yours,

Diane F. Boyer-Vine

Legislative Counsel

Shile K. IMghar

By
Sheila R. Mohan
Deputy Legislative Counsel

SRM:ckt
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STATE OF CALIFORNIA

APPENDIX B

GRAY DAVIS, GOVERNOR

DEPARTMENT OF INDUSTRIAL RELATIONS
OFFICE OF THE DIRECTOR
455 Goldan Gate Avenus, Tenth Floar

San Francisco, CA 94102
{415) 703-5050

July 15, 2002 : RECEIVE

Stephen C. Tedesco, Esg.
Littler Mendelson : JUL 3 0 2002
650 California Street, 20th Floor

D

Department of Industriai Relations

San Francisco, CA 24108 Div. of Labor Statistics & Research

Chief's Office
Re: Public Works Case No. 2002-002
Survey Work
Construction of Veritas Elementary School
Manteca Unified Schocl District

Dear Mr. Tedesco:

This constitutes the determination of the Director of Industrial
Relations regarding coverage of the above-referenced work under
California‘’s prevailing wage laws and is made pursuant to Title
8, California Code of Regulations (“CCR”), section 160C1l{a).
Based on my review of the facts of this case and an analysis of
the applicable law, it is my determination that the survey work
for the Manteca Unified School District {(“District”) in
preparation for the construction of a school is a public work
subject to the payment of prevailing wages.

In October 2000, the District entered into a Real Property
Purchase and Development Agreement (“Agreement”} with Atherton
Woodward Partners, LLC (“Developer”) under which the District
agreed to purchase a portion of a parcel of property owned by
Developer. The Agreement provides that, as a precondition of the
sale, the District would obtain approval from the Califernia
Department of Education (“CDE”)} for the acquisition of the
property on which to construct Veritas Elementary School, a
public school. The District would also obtain an environmental
site assessment of the property to obtain Department of Toxic
Substances Control (“DTSC”) approval. As of January- 1, 2000,
both the CDE and DTSC approvals are necessary to obtain state
funding for school construction. Both CDE and DTSC require the
land be surveyed as part of the environmental site assessment.
If there are no environmental impediments. on the surveyed
property, CDE can approve the project more gquickly. The
Agreement further provides that, should the District discover an
environmental condition on the property that would prevent its
use as a school, Developer agrees to remove the condition or
terminate the agreement at Developer’s option.
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Letter to Stephen C. Tedesco

Re: Public Works Case No. 2002-002
July 19, 2002

Page 2

The District contracted* with MCR Engineering ("MCR”) to conduct

two surveys of the proposed school site. One was a boundary
survey, which outlined the particular borders of the property and
produced a boundary map. The boundary survey was for the

District to determine whether to purchase the property and to
determine whether the parcel is what it has been represented to
be by Developer. The other survey performed Dby MCR was a
topographical survey, which determines what the property
physically loocks like. The topographical survey results in a
report or topographical map that reveals any particular
impediments on the land. Licensed surveyors perform both
surveys. After the surveys, the District and Atherton changed
the description of the property the District would buy to move
one border 170 feet to the west. The boundary survey map, dated
December 7, 2001, became the basis for the description of the
property the District would buy. The District took title to the
- property in February 2002, using state money.

What is now Labor Code? section 1720(a) (1) (as amended by
statutes of 2001, chapter 938, section 2} defines “Public Work”
as:

Construction, alteration, demolition, installation, or
repair work done under contract and paid for in whole
or in part out of public funds ... . For purposes of
this paragraph, "construction" includes work performed
during the design and pre-construction phases of
construction including, but not limited to, inspection
and land surveying work.

Title 8, CCR, section 16001(c) provides “Field survey work
traditionally covered by collective bargaining agreements is
subject to prevailing wage rates when it is integral to the
specific public works project in the design, pre-construction or
construction phase.” In this case, the survey work performed by
MCR 1is traditionally covered by a master collective bargaining
agreement between Operating Engineers Local Union No. 3 and Bay

! MCR Engineering asserts that the purchase orders used to contract for the
surveys are not “construction contracis” and presumably therefore not a public

work under what is now Labor Code section 1720{a){(1). However, that section
regquires, among other elements, only a “contract* for the existence of a
public work, and purchase orders are contracts. As is discussed, infra, it is

the work that must fall within an enumerated definition.
? Unless otherwise indicated, all subsequent statutory references are to the

Labor Code.
527
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Re: Public Works Case No. 2002-002
July 19, 2002

Page 3 -

Counties Civil Engineers and Land Surveyors Association, Inc.
See also, Winzler v. Kelly (1981) 121 cal.aApp.3d 120.

While acknowledging that section 1720(a) (1) defines construction
to include land surveying work performed during. the design and
pre-construction phases of c¢onstruction, MCR argues that the
boundary and topographical surveying work it performed for
District i1s not construction because the end product is simply
the creation of a property map, at which point MRC’'s work is
done. MCR further reasons that its surveying work was not
performed during the design and pre-construction phases of
construction because no specific construction plans were made at
the time the map was completed. Finally, MCR argues that the
surveying work was not integral to a specific public works
project because it was uncertain whether the District might build
the school on the property.

I am not persuaded by MCR’'s arguments. The District contracted
with MCR to perform the surveying work as part of District’'s
carrying out of its responsibilities under the Agreement to
obtain approval by CDE for the construction of the Veritas
Elementary School. As a result of the surveying, the parcel’s
description was changed and the District purchased the property
upon which the school will be built. As such, MCR’s surveying
took place during the pre-construction stage of the school
construction and constitutes “econstruction” under section
1720{(a) {1l), for which prevailing wages must be paid.

I hope this determination satisfactorily answers your ingquiry.

Sincerely,
Stephen J¢ Smith
Director
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